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INTEREST OF AMICUS CURIAE

This case involves a condtitutiona chalenge to the Telephone Consumer Protection Act of
1991, which prohibits the sending of unsolicited advertisements by fax. Congress enacted the Satute in
order to protect the owners of fax machines from the expense and inconvenience of having their
machines used to print advertisements they are not interested in recelving. The United States has an
interest in promoting this purpose by defending the condtitutionality of this Act of Congress.

STATEMENT OF THE FACTS

A. Statutory Background.

From 1989 to 1991, Congress considered severa bills addressing telemarketing practices
mede passible by technologica innoveations, including the transmission of advertisements by fax. Inthe

process, congressiona committees held three hearings and produced three reports! Congress

1 Inthe 101st Congress, Congress considered four bills addressing telemarketing practices. See H.R.
628, 101st Cong. (1989); H.R. 2131, 101st Cong. (1989); H.R. 2184, 101st Cong. (1989); H.R.

2921, 101st Cong. (1989); Hearing on H.R. 628, 2131 and 2184 Before the Subcomm. on

Teecommunications and Finance of the House Comm. on Energy and Commerce, 101st Cong.

(1989). Inthe 102d Congress, which enacted the statute at issue here, Congress considered six hills.
See H.R. 1304, 102d Cong. (1991); H.R. 1305, 102d Cong. (1991); H.R. 1589, 102d Cong. (1991);
S. 1410, 102d Cong. (1991); S. 1442, 102d Cong. (1991); S. 1462, 102d Cong. (1991); Hearing on

S. 1462 Before the Subcomm. on Communications of the Senate Comm. on Commerce, Science, and

Transportation, 102d Cong. (1991); Hearing on H.R. 1304 and 1305 Before the Subcomm. on

9



ultimately passed the Telephone Consumer Protection Act (TCPA) in December 1991. Pub. L. No.
102-243, 105 Stat. 2394.

In the provisions of the TCPA at issue here, Congress responded to the dramatic rise in the use
of fax machines and the transmission of unsolicited fax advertissments. “An office oddity during the
mid-1980's, the facamile machine has become a primary tool for businessto relay ingtantaneoudy
written communications and transactions.” H.R. Rep. No. 102-317, at 10 (1991). By 1991, millions
of offices were sending more than 30 billion pages of information each year by fax. Seeibid. Congress
found that the increasing prevaence of fax machines has been accompanied by an “explosve growth in
unsolicited facamile advertising, or ‘junk fax.”” lbid. Because fax machines are “ designed to accept,
process and print all messages,” ibid, they may be used by unwel come advertisers as readily as by
business clients. Fax machine owners generdly have no practica means of restricting accessto their
machines.

As Congress observed, the exploitation of fax machines by advertisers creates two problems
distinct from those associated with sending unsolicited advertisements through traditiond mediasuch as
leafleting or mail. The recipient of junk mail pays nothing for its solicitations. By contrast, the recipient

of fax advertisements “ assumes both the cost associated with the use of the facamile machine, and the

Tedecommunications and Finance of the House Comm. on Energy and Commerce, 102d Cong.

(1991); S. Rep. No. 102-177 (1991); S. Rep. No. 102-178 (1991), reprinted in 1991 U.S.C.C.A.N.
1968; H.R. Rep. No. 102-317 (1991). Thefind bill that became the Telephone Consumer Protection

Act combined features of H.R. 1304, S. 1410 and S. 1462.

10



cost of the expensive paper used to print out facsimile messages.” Id. at 25. And because “[o]nly the
most sophisticated and expensve facamile machines can process and print more than one message a a
time,” the transmission of unsolicited advertisements prevents the fax machine owner from receiving or
sending fax messages. |bid. Such interruptions can last for severa minutes a atime. See ibid.

To address the problems associated with fax technology, Congress enacted limited restrictions
on the use of fax machines for advertisng purposes. Congress did not prohibit advertisers from using
fax transmissions. Instead, it required advertisers to obtain the consent of fax machine owners before
using their fax lines and shifting advertisng costs onto them. The TCPA provision at issue here makesiit
“unlawful for any person within the United States. . . to use any telephone facamile machine, computer,
or other device to send an unsolicited advertisement to a telephone facamile machine” 47 U.S.C.

8§ 227(b)(1)(C). The datute defines “unsolicited advertissment” as“any materid advertisng the
commercid availability or quaity of any property, goods, or services which is tranamitted to any person
without that person’s prior express invitation or permission.” 47 U.S.C. § 227(a)(4). Seealso 47
U.S.C. § 227(a)(2) (defining “facsmile machine”).

The gtatute creates a private right of action. Any “person or entity may, if otherwise permitted
by the laws or rules of court of a State, bring in an gppropriate court of that State”’ an action for
injunctive relief or to recover for actud monetary loss or $500 in damages for each violation, whichever
isgreater. §227(b)(3). A court may award treble damages for willful or knowing violations. See ibid.

B. Factsand Prior Proceedings.

David Harjoe brought this action aleging that the gppellant, Herz Financid, had violated §

227(b)(2)(C) by sending him nine unsolicited fax advertisements over a period of fourteen months. On

11



cross-motions for summary judgment, the circuit court entered judgment in favor of Harjoe, rglecting
Herz Financid’ s arguments that the satute violates the Firs Amendment, is uncongtitutiondly vague,
and imposes excessve fines in violation of the Eighth Amendment and the Due Process Clause. The
court awarded $9,000 in damages.

Herz Financid appeded. Because the case involves the condtitutionality of a Satute, the apped
liesin this Court rather than in the Court of Appedls. See Mo. Const. art. V, § 3.2

SUMMARY OF ARGUMENT

The Telephone Consumer Protection Act’ s restrictions on unsolicited fax advertisng are
consgtent with the Firs Amendment. Asthe Ninth Circuit held in rgecting the same First Amendment
chdlenge made here, the TCPA isrdated to a substantial government interest; it directly advances that

interest; and it is narrowly tailored. Degtination Ventures, Ltd. v. FCC, 46 F.3d 54 (9th Cir. 1995);

see dso Minnesota v. Sunbdt Communications & Mktg., No. CIV. 02CV 770, 2002 WL 31017503

(D. Minn. Sept. 4, 2002); Texasv. American Bladfax, Inc., 121 F. Supp.2d 1085 (W.D. Tex. 2000);

Kenro, Inc. v. Fax Dally, Inc., 962 F. Supp. 1162 (S.D. Ind. 1997); but see Missouri ex rel. Nixonv.

American Blagt Fax, Inc., 196 F. Supp. 2d 920 (E.D. Mo. 2002), apped pending, Nos. 02-2705, 02-

2707 (8th Cir.).2
Congress recognized that advertisements by fax pose two significant problems not presented in

traditiond advertisng by mail or lesflet. Firgt, fax transmissons shift part of the advertisng cogts to the

2 Appellant has dso raised severa non-condtitutional issues. The United States takes no position with
respect to those issues.

3 Brigfing in the Eighth Circuit has been completed and the case is awaiting argument.
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recipient, who picks up the bill for the fax paper, ink and machine maintenance. The processis much
the same asif aledfleter requistioned paper and copying facilities a each house he solicited. Second,
each fax advertisement preempts the recipient’ s fax line for the duration of the advertisement. Thus, the
recipient is Smultaneoudy prevented from using his fax machine while being forced to pay to receive an
unsolicited ad. These premises of the legidation are supported without contradiction by the legidative
record, which includes testimony from state utility regulators, consumer groups, and the ACLU.
Appelant questions whether the problem addressed by Congressis red, gpparently because it believes
that testimony before Congress cannot establish a genuine problem unlessit is supported by Statistical
data. But the government may jutify restrictions on commercia peech by relying on any evidence
reasonably believed to be rdevant, including Smple common sense.

Reying on City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410 (1993), appellant

suggests that the TCPA does not directly advance the government’ s interests because it does not apply

to non-commercid faxes. Thisandyssis based on afundamenta misreading of Discovery Network.
That decison does not require Congress to accord equa latitude to commercia and noncommercid
gpeech, which would be inconsstent with the lesser protection afforded commercid speech under the

Firs Amendment. Discovery Network held only that the government may not ban commercid speech

when the regulation bears “no relaionship whatsoever” to the interests that the government asserted.

Id. at 424. In Discovery Network, it was established that the regulation at issue would produce only a

“minute’ and “pdtry” bendfit, id. at 417-18, but here, appelant has offered no evidence to refute
Congress sfinding that the increasing prevaence of fax machines has been accompanied by an
explogve growth in unsolicited fax advertisng.

13



The TCPA isadso narrowly tailored to advance Congress sinterests. It does not ban dl fax
advertisng, but merely requires advertisers to obtain consent before they use other people’ s fax
machinesto send their advertisements. The statute dso leaves open ample dternative channds of
communication.

Findly, the gatute is not uncongtitutiondly vague. Appdlant lacks ganding to maintain a
vagueness chalenge, because there is no doubt about how the statute gppliesto its conduct, and, in any
event, the statute provides consderable guidance as to the types of unsolicited transmissons thet are
withinitsreach. Nor does the statute violate the Eighth Amendment or the Due Process Clause
because it provides for damages of $500 per trangmisson. The Eighth Amendment’s Excessive Fines
Clause does not apply here because the civil damages permitted by the Satute are not “fines,” and the
Due Process Clause is not violated because the pendlty is not severe, oppressive, or wholly
disproportionate to the offense.

ARGUMENT
THE TCPA ISCONSISTENT WITH THE FIRST AMENDMENT.
The gpplicable legd standard is not in dispute. “[Clommensurate with [the] subordinate position

[of commercid gpeech] in the scdle of Firs Amendment vaues,” Ohrdik v. Ohio State Bar Ass n, 436

U.S. 447, 456 (1978), regulations of truthful commercia speech are subject only to intermediate
scrutiny. Under this standard, such regulations are vaid as long as they serve a subgtantia
governmenta interest, directly advance that interest, and are narrowly tailored to serve that interest.

See Central Hudson Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557, 566 (1980); Adams

Ford Belton, Inc. v. Missouri Motor Vehidle Comm'n, 946 S.W.2d 199, 203 (Mo. banc 1997). As
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the Ninth Circuit held in Dedtination Ventures, Ltd. v. FECC, 46 F.3d 54 (9th Cir. 1995), the TCPA’s

regulation of fax advertisng satisfies this test and therefore must be sustained.
A. Congress Properly Concluded That Therels A Substantial Public Interest In
Regulating Unsolicited Fax Advertisements That Shift Advertisng Costs To
The Recipient While Preempting Fax Lines.

1. AsCongress recognized, solicitations by fax differ from mail solicitationsin two important
respects. “[W]hen an advertiser sends marketing materid to a potentid customer through regular mail,
the recipient pays nothing to receive the letter.” H.R. Rep. No. 102-317, a 25 (1991). All costs are
borne by the advertiser. By contrast, when an advertiser sends a solicitation by fax it shifts part of its
cogts to the recipient, who “assumes both the cost associated with the use of the facamile machine, and
the cost of the expengve paper used to print out facamile messages” 1bid. Asthe House Report
emphasized, “these costs are borne by the recipient of the fax advertisement regardless of their interest
in the product or service being advertised.” |bid; seeaso S. Rep. No. 102-178, at 2 (1991), reprinted
in1991 U.S.C.C.A.N. 1968, 1969 (“unsolicited calls placed to fax machines. . . often impose a cost
on the caled party” because “fax messages require the called party to pay for the paper used”); 135
Cong. Rec. 7886 (1989) (statement of Rep. Shays) (noting congtituent complaints regarding junk
faxes).

The second distinction between fax solicitation and mail advertisements is that the fax machine
is rendered inoperable while the unwanted fax is being tranamitted. Asthe House Report explained,
“[o]nly the most sophisticated and expensive facsmile machines can process and print more than one

message a atime.” H.R. Rep. No. 102-317, a 25; seedso S. Rep. No. 102-177, at 20 (1991)

15



(additiond views of Sen. Presder) (“Unsolicited facamile advertising ties up fax machines and usesthe
called party’ s fax paper); 137 Cong. Rec. 18,123 (1991) (statement of Sen. Hallings) (“These junk fax
advertisements can be a severe impediment to carrying out legitimate business practices’).

Numerous witnesses before Congress testified to the need for regulation of fax advertisng.
Thomas Beard, Chairman of the Florida Public Service Commission, testified on behdf of the Nationa
Asociaion of Regulatory Utility Commissioners and explained that “[t]he junk fax advertiser isa

nuisance who wantsto print [its] ad on your paper.” Hearing on H.R. 1304 and 1305 Before the

Subcomm. on Telecommunications and Finance of the House Comm. on Commerce, Science, and

Transportation, 102d Cong. 31 (1991). He observed that the “ call dso saizes your fax machine so that
itisnot avallable for cals you want or need,” and urged Congress to enact legidation establishing
pendties for unsolicited fax advertisng. 1bid. Michael Jacobsen of the Center for the Study of

Commercidism testified that unwanted faxes “not only use the recipient’ s paper, but aso prevent faxes

from being sent out and prevent legitimate faxes from coming in.” Hearing on S. 1462 Before the

Subcomm. on Communications of the Senate Comm. on Commerce, Science, and Trangportation,

102d Cong. 41 (1991).
Janlori Goldman, representing the American Civil Liberties Union, likewise urged thet the
proposed redtrictions on unsolicited fax advertisements were justified “ because of the burden that is

placed on the individua who has to pay for the cost of the communication.” Hearing on H.R. 1304 and

1305 47. Seealsoid. at 38 (statement of Mark N. Cooper, Research Director, Consumer Federation

of America, supporting restriction on unsolicited faxes); id. at 53 (statement of Jack Shreve, Public

Counsd for the State of Florida, supporting restriction on unsolicited faxes); Hearing on H.R. 628,
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2131 and 2184 Before the Subcomm. on Taecommunications and Finance of the House Comm. on

Energy and Commerce, 101t Cong. 54 n.35 (1989) (statement of Professor Robert L. Ellis)

(“Extensve research has reveded no case of a company (other than those advertisng viafax) which
opposes legidation redtricting advertisng viafax”).

2. Congress s “interestsin passing the TCPA—preventing ‘ unwitting customers from bearing
the brunt of advertisng costs and preventing unwanted fax machine interference—are substantial and

red.” Texasv. American Blagfax, Inc., 121 F. Supp. 2d 1085, 1092 (W.D. Tex. 2000). Appdlant

suggests that the evidence before Congress was inadequate to dlow it to conclude that unwanted fax
advertisements impose red costs, because Congress relied on “anecdotes.” Appellant’ s Br. 65.

Likewise, the didrict court in Missouri ex rel. Nixonv. American Blast Fax, Inc., 196 F. Supp. 2d 920,

929 (E.D. Mo. 2002), apped pending, Nos. 02-2705, 02-2707 (8th Cir.), upon which appellant
relies, was concerned that “ Congress did not consider any studies or empirica data” But the
government may justify restrictions on commercid gpeech “based soldy on history, consensus, and

‘dmple common sense’” Horida Bar v. Went For It, Inc., 515 U.S. 618, 628 (1995) (quoting Burson

v. Freeman, 504 U.S. 191, 211 (1992)). Asthe Supreme Court recently stressed in a closely
andogous context, the government “may rely on any evidence that is reasonably believed to be relevant
for demongtrating a connection between speech and a substantial, independent government interest.”

City of Los Angdesv. Alameda Books, Inc., 535 U.S. 425, 122 S. Ct. 1728, 1736 (2002) (quotation

marks and citation omitted) (emphasis added); see dso Texasv. American Bladtfax, 121 F. Supp. 2d

at 1091-92 (In enacting the TCPA, “Congress legitimatdly relied upon the testimony from authorities,

aswell as the contemporaneous state laws and media reports’) (quoting Dedtination Venturesv. FCC,

17



844 F. Supp. 632, 637 (D. Or. 1994), &f'd, 46 F.3d 54 (9th Cir. 1995)).*
The interests underlying the TCPA are comparable to the wide range of interests that have

satisfied this agpect of intermediate scrutiny. For example, in Van Bergenv. Minnesota, 59 F.3d 1541

(8th Cir. 1995), the Eighth Circuit rgected a Firs Amendment challenge to a Sate satute requiring
calersto obtain the consent of the caled party before sending a prerecorded telephone message. The
Court explained that the interests advanced by the statute—the “ efficient conduct of business
operaions’ and “[r]esidentid privacy” are both “sgnificant government interest[s].” Id. at 1554; cf.
Florida Bar, 515 U.S. a 625 (State has substantia interest in protecting “potentia clients' privacy” by

regulating solicitation by lawyers); United States v. Edge Broadcasting Co., 509 U.S. 418, 426 (1993)

(Congress has subgtantid interest in regulating lottery advertisements to balance the policies of some

States to prohibit lotteries and other States to alow them); Metromedia, Inc. v. City of San Diego, 453

U.S. 490, 507-08 (1981) (city has substantid interest in regulating billboard advertisements to promote
aesthetics and traffic safety).

3. Appdlant suggests that these interests are less subgtantia than they were when the atute
was enacted in 1991. Although it pointed to the increased use of computer networks to send and

receive faxes, it presented no evidence of how prevaent such networks are. In any case, unwanted fax

4 Alameda Books addressed the vaidity of atime, place, or manner regulation of noncommercid

gpeech. But as the Supreme Court has made clear, “the validity of time, place or manner restrictionsis
determined under sandards very similar to those applicable in the commercia speech context.” United

States v. Edge Broadcasting Co., 509 U.S. 418, 430 (1993).

18



advertisements sent to computer networks can impose substantial burdens on recipients. Appellant
a0 speculates that features such as increased memory, number blocking, and dud access lines may
reduce the burden on fax owners from unwanted fax advertisements. But increased memory does not
permit afax owner to send or receive afax while ancther fax is coming in; number blocking does not
stop fax advertisements from unknown or unexpected senders, and there is no evidence that a
sgnificant percentage of fax owners have multiple phone lines. Perhaps future technologicd
developments will mitigate the problems associated with unwanted faxes, but “speculatfion] upon what
solutions may turn up in the future’ does not undercut the government’ s current interest in preventing

cogt-shifting from fax advertisers to unconsenting fax owners. Dedtination Ventures, 46 F.3d at 57.

More fundamentaly, appelant’s premiseis flawed. The First Amendment does not require
Congress to update the U.S. Code on an annud or bi-annua bas's, holding hearings and taking
testimony to determine whether its Satutes are fill vaid. To be sure, at a certain point changed
circumstances might require invaidation of a Satute that no longer servesitsintended purpose. But in
the absence of any reason to bdlieve that circumstances in the fax industry have changed greetly—and
gppd lant has not shown that they have—the government is entitled to rely on Congress s findings about

the need for legidation. See, eq., City of Eriev. Pap’'s A.M., 529 U.S. 277, 297-98 (2000) (pluraity

opinion) (legidative findings dating back a century are alegitimate bass for gpeech restrictions, where
litigants have not “cast any specific doubt on the vdidity of those findings’). In any event, the rlevant
factua circumgtances are essentidly the same as those that existed when the Ninth Circuit upheld the

TCPA in Dedination Ventures.
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B. The TCPA Directly Advances The Government’s I nterests.
There can be no serious dispute that the TCPA directly advances the substantid interests

identified by Congress. Congress sought to prevent the shifting of advertisng costs and preemption of

fax lines. Asthe Ninth Circuit held in Dedtination Ventures, the requirement that advertisers send their
faxes only to willing recipients directly advances both of these concerns. See 46 F.3d at 56. Appd lant
complainsthat the TCPA is not as effective as possible because it does not sweep broadly enough. In
particular, appellant notes that the act does not apply to faxes that convey politica messages or other
forms of non-commercia gpeech, and that it does not prohibit al telephone solicitations. Neither
feature of the gatute in any way underminesits vaidity.

1. Appdlant suggeststhat, asin City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410

(1993), the statute' s distinction between commercia and noncommercia speech meansthat it produces

no benefits. But this case is nothing like Discovery Network. 1n Discovery Network, the City of

Cincinnati, motivated by aesthetic and safety consderations, prohibited newsracks that dispensed
commercid handbills but dlowed dl other types of newsracks. See 507 U.S. at 414. Asaresult of
this digtinction, only 62 news racks were removed and 1,500 to 2,000 were permitted to remain. See
id. a 414, 418. Ininvdidating the city’s action, the Supreme Court stressed that “[t] he benefit to be
derived from the remova of 62 newsracks while about 1,500-2,000 remain in place’ was “minute’ and
“pdtry.” Id. a 417-18. The Court ruled that the City’ s distinction between commercia and
noncommercid speech thus bore “no reationship whatsoever” to the interests that the city had asserted.
1d. at 424.

Discovery Network does not bar the government from according greeter latitude to
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noncommercid speech than commercia speech. That result would be flatly at odds with the
“subordinate pogtion [of commercid speech] in the scde of Firsg Amendment vdues” Ohrdik, 436
U.S. at 456. Nor does the First Amendment mean that the Congress may not begin to ded with a
problem unlessit solves the entire problem at once. On the contrary, the Supreme Court has
repeatedly emphasized that government may “address some offensve ingtances and leave other, equaly

offensve, ingtancesdone” R.A.V. v. City of S. Paul, 505 U.S. 377, 390 (1992); see also

Watchtower Bible & Tract Soc'y, Inc. v. Village of Stretton, 122 S. Ct. 2080, 2089-90 (2002)

(suggesting that ban on door-to-door solicitation limited to commercid solicitation would be
permissible, although blanket ban was not).  Asthe Court explained in RA.V., “the Firs Amendment
imposes not an ‘underinclusiveness' limitation but a‘ content discrimination’ limitation upon a Stae's
prohibition of proscribable speech.” 505 U.S. at 387. In other words, the First Amendment does not
“require that the Government make progress on every front before it can make progress on any front.”

Edge Broadcagting, 509 U.S. at 434.

Appdlant has not disputed that unsolicited commercid fax solicitations conditute the mgority of
unsolicited faxes and are respongible for the bulk of the cogt-shifting onto fax owners. Cf. Degtination

Ventures, 46 F.3d at 56. And to the extent that there are a smal number of commercid solicitations

that fall outsde the broad definition in 47 U.S.C. 8 227(b), thereis no evidence that their frequency or
intrusvenessis more than deminimis. Congress therefore had a reasonable basis for concluding that
restricting junk faxes would directly and materially ameliorate the problem it sought to address. Cf.

Southlake Property Assocs., Ltd. v. City of Morrow, 112 F.3d 1114, 1116 (11th Cir. 1997)

(upholding ban on commercid, but not non-commercid, off-ste billboards); National Adver. Co. v.
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City of Denver, 912 F.2d 405, 409 (10th Cir. 1990) (same).

2. Appdlant criticizes the TCPA’sfailure to prohihbit live telephone advertising, but this feature
of the TCPA reflects Congress s carefully consdered judgment about how best to balance the privacy
and property interests of fax and telephone owners againgt the commercial and speech interests of
would-be solicitors. Congress prohibited solicitations in which the message was communicated
automaticaly—i.e., fax advertisements and solicitations that use “an artificia or prerecorded voice to
deliver amessage’—unless the sender has first obtained the recipient’ s consent. See 47 U.S.C.

§ 227(b)(1)(B),(C). Congress dso prohibited solicitations that impose out-of-pocket costs on the
recipient—i.e., fax solicitations and solicitations made to a teecommunications “ service for which the
caled party is charged for the cal”’—without the recipient’s prior consent. See 8 227(b)(1)(A)(iii),
(©). Incontrast, Congress permitted live telgphone solicitations without the customer’ s prior consent
unless the customer has registered an objection to being contacted. See § 227(c); seedso 47 C.F.R.
8§ 64.1200(e)(2)(iii).

In imposing more stringent restrictions on automated solicitations than on live solicitetions,
Congress emphasized their heightened intrusiveness as aresult of the inability of machinesto “interact
with the customer except in preprogrammed ways.” S. Rep. No. 102-178, at 4, reprinted in 1991
U.S.C.CA.N. a 1972. Thus, automated fax and telephone solicitations *“do not dlow the caler to fed

the frugtration of the called party.” 1bid; see dlso Van Bergen, 59 F.3d at 1554 (automated telephone

solicitations are “uniquely intrusive due to the machine sinability to register alisener’ s responseg’).
While the recipient of alive telephone solicitation may “tdl the operator, a any point in the

conversation, that he does not want to hear from the caling person or entity again,” the recipient of a
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fax or automated telephone solicitation cannot register his objection no matter how lengthy the
communication, “and may be obliged, againgt hiswill, to respond over and over to the same unwanted
cdler” Van Bergen 59 F.3d a 1555. Unsolicited fax advertisements compound thisintrusion,
moreover, by commandeering the property of the recipient to communicate the unwanted
advertisement.

It isentirely congtitutiona for Congressto give wider latitude to interactions between human
beings than to solicitations by machine. See Moser v. ECC, 46 F.3d 970 (9th Cir. 1995) (upholding
ban on prerecorded telephone solicitations even though Congress had not prohibited other telephone
solicitations). In regulating commercid speech, Congress may consder the different burdens and
benefits imposed by automated and live solicitations, and it may regulate accordingly. Of course, even
gpart from Congress s ahility to consder these different burdens and benefits, any “underinclusiveness’
in the TCPA would not violate the Firsdt Amendment unless it “represent[ed] an * atempt to give one
sde of adebatable public question an advantage in expressing its views to the people’” Moser, 46

F.3d at 974 (quoting City of Ladue v. Gillen, 512 U.S. 43, 51 (1994)). Because the ban on fax

advertisements, like the ban on automated telephone solicitations upheld in Moser, “is not an attempt to

favor a particular viewpoint,” 46 F.3d a 974, Congress s decision not to ban live telephone

solicitations does not undercut the legitimacy of its decision to ban fax solicitations.

C. The Requirement That Advertisers Obtain Consent For Transmission Of Fax
Advertisements|s Narrowly Tailored To Advance The Interests I dentified By
Congress.

1. Under the intermediate scrutiny that applies to regulations of commercia speech, a
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regulation need only “*promot[€] a substantial government interest that would be achieved less

effectively absent the regulation.”” Ward v. Rock Againgt Racism, 491 U.S. 781, 799 (1989) (quoting

United States v. Albertini, 472 U.S. 675, 689 (1985)). The Supreme Court has made clear that this

test is“subgstantidly smilar” to the test for time, place, and manner restrictions, and requires “ something

short of aleast-restrictive-means slandard.” Board of Trusteesv. Fox, 492 U.S. 469, 477 (1989);

accord Lorillard Tobacco Co. v. Rellly, 533 U.S. 525, 556 (2001). Accordingly, Congress was not

required, in protecting fax owners from the burdens imposed by unsolicited advertisements, to consider
every potential method of carrying out that god and to select the dternative that arguably restricted the
least amount of speech. See Fox, 492 U.S. at 478 (government need not consider and eiminate “dl
less redtrictive dternatives’). On the contrary, the fit between Congress sinterests and § 227(b) was
required only to be “reasonable,” 0 that the scope of speech redtrictions was not “ substantialy

excessve’ in comparison to the interests served. Fox, 492 U.S. at 479.

Appelant relies heavily on Thompsonv. Western States Medical Center, 122 S. Ct. 1497
(2002), for the proposition that intermediate scrutiny requires the government to select the “least
restrictive means’ of accomplishing itsinterest. That case was very different from this case, because it
involved a content-based ban on advertisng of lawful conduct. In Thompson, Congress had prohibited
pharmacies from advertisng “compounded”’ drugs, which are specidly made by a pharmacist or doctor
for an individua patient, in order to deter large-scde drug compounding in circumvention of the
government’ s new-drug agpprova process. Although the advertiang itself was not the cause of the harm
sought to be avoided, it served as“afar proxy” for “large-scae manufacturing” of compounded drugs.

Id. at 1505. The Thompson Court held that thisflat ban on truthful advertising falled to satisy
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intermediate scrutiny. |d. at 1506-07. The Court emphasized that the Food and Drug Administration’s
own enforcement history provided examples of avariety of regulations of conduct that could have
discouraged large-scde drug compounding without restricting speech. Before Congress could impose
ablanket ban on lawful speech, the Court held, it was required to consider these obvious and
gpparently adequate dternatives that did not restrict speech at dll.

Unlike the gatute at issue in Thompson, the TCPA is not aflat ban on advertisng, but merdy a
regulation of one manner of sending advertissments. It isintended not to deter other conduct but to
prevent cost-shifting harms imposed by the advertisng itsef. The Condtitution does not preclude
Congress from enacting aredtriction on commercid speech directly rdated to its regulatory god even if
dternative means, preferred by certain advertisers, would dso be available. See Fox, 492 U.S. at
479-80. Asthe Supreme Court has recently reaffirmed, intermediate scrutiny does not require the

government to disprove the efficacy of dl dternative methods of regulation. See Alameda Books, 122

S. Ct. at 1735-36 (plurdity opinion); id. at 1742-43 (Kennedly, J., concurring in the judgment).

2. The TCPA sttidfiesintermediate scrutiny because its scope conforms closely to the problem
at which the statute was directed. As noted, the TCPA does not ban al fax advertissments. Instead,
Congress has required only that fax advertisers obtain consent before shifting their costs and
preempting fax lines. To comply with this provision, advertisers need not obtain the consent of
recipients for each separate transmisson. A company seeking to advertise by fax can Smply ascertain
which businesses and individuas are willing to be placed on itstransmisson lig. Individuds and

businesses interested in receiving solicitations can consent. Those who wish to keep their lines open, or
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to avoid cogt-shifting, may decline. But thereis nothing to stop prospective fax advertisers from
seeking consent through bulk mailings or live telephone calls, for example, which are “inexpensve and
effective’ channels of communication that remain open under the satute. Van Bergen, 59 F.3d at

1556. Contrary to the suggestion of the district court in Missouri v. American Blagt Fax, these are

“practical way[s] for companies to gain permisson” to send faxes. 196 F. Supp. 2d at 933 n.26.

Appdlant does not contend that the First Amendment gives advertisers aright to send fax
advertisements to unconsenting fax owners. Thus, even by gppdllant’ s own account, the only question
is whether Congress was condtitutionally required to require fax owners to take affirmative steps to
withhold consent, or whether it could, as amatter of legidative judgment, place the burden on
advertisers to seek the consent of fax owners. Nothing in the First Amendment suggests that Congress
was required to place the burden on consumers rather than on the businesses seeking to use fax
owners machines for their own purposes.

Appelant suggests that Congress might have chosen other mechanisms for regulating unsolicited
fax advertisng, such as by redtricting the hours that unsolicited faxes may be sent, or by establishing a
nationd “no-fax” list under which consumers would bear the burden of registering their objections to fax
advertisng. Appdlant spparently believes that the dternativesit described would be equally effective a
promoting the government’ s objectives. Congress, however, made a different determination. Congress
recognized that, under the TCPA, “tdemarketers will be respongble for determining whether a potential
recipient of an advertisement, in fact, hasinvited or given permission to receive such fax messages.” S.
Rep. No. 102-178, at 8, reprinted in 1991 U.S.C.C.A.N. at 1975. Congress found that “such a
responghility” is “the minimum necessary to protect unwilling recipients from recelving fax messages

26



that are detrimentd to the owner’ suses of hisor her fax machine” |bid. That determination was
eminently reasonable, when the uncontradicted testimony before Congress reveded that “business
owners are virtualy unanimous in their view that they do not want their fax linestied up by advertisers

trying to send messages.” Hearing on H.R. 628, 2131, and 2184 54-55 (statement of Professor

Robert L. Ellis). Indeed, many States have reached the same conclusion that Congress did and have
prohibited unsolicited fax advertisng outright or where the recipient has no prior contractua or busness
relationship with the sender. See, eq., Conn. Gen. Stat. Ann. 8§ 52-570c; Fla. Stat. Ann. 8 365.1657;
Ga. Code Ann. § 46-5-25; 1daho Code 8§ 48-1003(i); 51 La. Rev. Stat. Ann. 8§ 1746; 10 Me. Rev.
Stat. Ann. 8 1496; Utah Code § 13-25a-104; Wis. Stat. Ann. § 134.72.

There is no condtitutiona basis for second-guessing Congress' s judgment. On the contrary, the
Supreme Court has repeatedly rejected the notion that the government must “provide evidence that not
only supports the clam that its [regulation] serves an important government interest, but also does not

provide support for any other gpproach to servethat interest.” Alameda Books, 122 S. Ct. at 1736.

Conggtent with this principle, this Eighth Circuit in Van Bergen expresdy rejected the argument that the
possibility of establishing a“database of persons who do not wish to recelve’ prerecorded telephone
cals could provide abass for invalidating a sate statute that, like the TCPA, placed the burden on the
entity initiating the call to obtain the recipient’s consent. 59 F.3d a 1555 n.13. See dso TexasV.

American Bladfax, 121 F. Supp. 2d at 1092 (* possible aternatives do not show the TCPA’s ban on

unsolicited fax advertissments is an unreasonable *fit’ for the interests directly advanced by the ban”);

Kenro, Inc. v. Fax Dally, Inc., 962 F. Supp. 1162, 1168 (S.D. Ind. 1997) (the mere existence of

“some imaginable dternative’ does not establish that the TCPA isimproperly tallored to achieve
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Congress s purposes) (quoting Ward, 491 U.S. at 797).
. THE TCPA’SRESTRICTION ON FAX ADVERTISING ISNOT

UNCONSTITUTIONALLY VAGUE.

The TCPA makesit unlawful for any person to send an “ unsolicited advertisement” to afax
machine. 47 U.S.C. 8 227(b)(1)(C). The dtatute defines “unsolicited advertisement” as*any materid
advertigng the commercid availability or qudity of any property, goods, or serviceswhichis
transmitted to any person without that person’s prior express invitation or permisson.” 8§ 227(a)(4).
Appdlant contends that this definition is uncongtitutionaly vague. But appdlant lacks sanding to rase a
vagueness chalenge because it has failed to show that there is any uncertainty about how the statute
should be gpplied to its conduct. And in any event, the vagueness chalenge should be rgjected on the
merits because the statute’ s meaning is clear.

A. Asagenerd rule, a party “who engages in some conduct that is clearly proscribed cannot
complain of the vagueness of the law as gpplied to the conduct of others” Village of Hoffman Edtates

v. Hipsde, Hoffman Edtates, Inc., 455 U.S. 489, 495 (1982); see dso Broadrick v. Oklahoma, 413

U.S. 601, 610 (1973). For thisreason, “on a chdlenge that a gatute is uncongtitutiondly vague, ‘it is
not necessary to determine if a Stuation could be imagined in which the language used might be vague
or confusing.” Rather, the language isto be evaduated by ‘goplying it to the facts at hand.”” State v.
Mahan, 971 SW.2d 307, 312 (Mo. banc 1998) (quoting State v. Young, 695 S.W.2d 882, 883-84
(Mo. banc 1985)). To be sure, under the First Amendment there are certain circumstances in which a
party may argue that a statute should be invalidated on the ground thet it is uncongtitutional as gpplied to

athird party. But this*“overbreadth” doctrine does not apply to commercial peech. See Watersv.
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Churchill, 511 U.S. 661, 670 (1994) (“Nor has the possibility that overbroad regulations may chill

commercia speech convinced us to extend the overbreadth doctrine into the commercia speech ared’);

Excdibur Group, Inc. v. City of Minnegpalis, 116 F.3d 1216, 1225 (8th Cir. 1997).

In this case, appelant does not dispute that its faxes condtituted “ materid advertisng the
commercid avallability or qudity of any property, goods, or services” And dthough it questions the
evidentiary sufficiency of the district court’s factual conclusion that the faxes were sent without “prior
expressinvitation or permission,” see Appdlant’s Br. 98-99, it does not argue that the aleged
vagueness of that legd standard isin any way rdevant to this case. Appellant therefore lacks standing
to raise a vagueness chdlenge.

B. Evenif gppdlant had standing, its vagueness challenge has no merit. A datute is not
unconditutionaly vague unless persons “of common intelligence must necessarily guess & its meaning

and differ asto it gpplication.” Roberts v. United States Jaycees, 468 U.S. 609, 629 (1984) (emphasis

added) (quoting Conndly v. Genera Constr. Co., 269 U.S. 385, 391 (1926)). Whether persons of
common intelligence could reasonably disagree about a statute’ s meaning or application isirrdevant;
otherwise, the vagueness test would turn every disputed issue of statutory interpretation into a basis for
invdidating the law. Cf. Broadrick, 413 U.S. a 608. Rather, thetest is smply “whether the language
conveysto a person of ordinary intelligence a sufficiently definite warning as to the proscribed conduct

when measured by common understanding and practices.” Cocktail Fortune, Inc. v. Supervisor of

Liguor Control, 994 SW.2d 955, 957 (Mo. banc 1999). And courts afford even greater leeway when
evauating civil rather than crimina statutes, “ because the consequences of imprecision are quditatively

lesssevere” State ex rel. Nixonv. Telco Directory Publ’g, 863 S.W.2d 596, 600 (Mo. banc 1993).

29



Appelant presents severd hypotheticd casesin which it clamsit is uncertain whether the
TCPA applies, see Appdlant’s Br. 82, and it points to a case in which the statute’' s gpplication has
been disputed, seeid. a 83. This shows nothing more than that the interpretation of the Statute has
provoked disagreement in the past and might do so in the future. But again, not every dispute over
datutory interpretation means that a satute isvoid for vagueness. Appellant has not come close to
showing that the TCPA’ s fax advertising restriction cannot readily be applied in most cases. On the
contrary, the statute provides consderable guidance as to the types of unsolicited transmissonsthat are
withinitsreach. Appdlant therefore has no basis for chalenging the statute on vagueness grounds.
1. THE TCPA’SDAMAGESPROVISIONSDO NOT VIOLATE THE EIGHTH

AMENDMENT OR THE DUE PROCESS CLAUSE.

The TCPA authorizes a person or entity injured by aviolation to sue “to recover for actua
monetary loss from such aviolation, or to receive $500 in damages for each such violation, whichever
isgreater.” 47 U.S.C. § 227(b)(3)(B). “If the court finds that the defendant willfully or knowingly”
committed a violation, “the court may, in its discretion, increase the amount of the award to an amount
equd to not more than 3 times the amount” otherwise avallable. 8 227(b)(3). Appellant suggests that
this provision violates the Eighth Amendment and the Due Process Clause. Neither clam has merit.

A. The Eighth Amendment provides in rlevant part that “excessve fines [shall not be]
imposed.” In the context of the amendment, the word “fing’” means “a payment to a sovereign as

punishment for some offense” United Statesv. Bajakajian, 524 U.S. 321, 327-28 (1998) (emphasis

added) (quoting Browning-Ferris Indus. of Vt., Inc. v. Kelco Disposdl, Inc., 492 U.S. 257, 265

(1989)). Thus, the Eighth Amendment’ s Excessve Fines Clause does not limit the amount of damages
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that may be awarded to a private litigant. See Browning-Ferris, 492 U.S. a 268 (“[ T]he Excessive

Fines Clause was intended to limit only those fines directly imposed by, and payable to, the

government”); accord Hoskins v. Business Men's Assurance, 79 S.\W.3d 901, 904 (Mo. banc 2002).

In this case, “the government neither has prosecuted the action nor has any right to receive a share of

the damages awarded,” Browning-Ferris, 492 U.S. a 264, so the Eighth Amendment does not apply.

B. Appdlant clamsthat the damages provided by the TCPA are “completely out of
proportion” to the “few penniesin cot” of an unsolicited fax, and that the satute therefore violaes the

Due Process Clause. Appellant’sBr. 86. Thisargument isforeclosed by S. Louis, Iron Mountain &

Southern Railway Co. v. Williams, 251 U.S. 63 (1919). In that case, the Supreme Court considered a

gatutory pendty of up to three hundred dollars that was awarded againgt aralway for charging a
passenger 66 cents more than the lawful rate. |d. at 63-64. The Court stressed that the government
has “awide |ditude of discretion” in setting statutory pendties, which must be sustained unless “the
penalty prescribed is so severe and oppressive as to be wholly disproportioned to the offense and
obvioudy unreasonable” 1d. a 66-67. Although the chalenged award “of course seem[ed] large’
when contrasted with the overcharge, the Supreme Court emphasized that “its vdidity is not to be
tested in that way.” 1d. at 67. Instead, it must be “considered with due regard for the interests of the
public, the numberless opportunities for committing the offense, and the need for securing uniform
adherence to established passenger rates.” 1bid. The Court held that under this analysis, the awvard
could not “be said to be so severe and oppressive as to be wholly disproportioned to the offense or
obvioudy unreasonable,” and it therefore did not violate the Due Process Clause. 1bid.

Applying this test, the TCPA’s damages provisons are plainly congtitutiona. Asthe didtrict
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court explained in Kenro, “Congress was concerned with more than the cost of fax paper when it

established the $500 statutory damages remedy.” 962 F. Supp. at 1166. “Congress designed a
remedy that would take into account the difficult to quantify business interruption costs imposed upon
recipients of unsolicited fax advertisements, effectively deter the unscrupulous practice of shifting these
cogts to unwitting recipients of ‘junk faxes', and provide adequate incentive for an individud plaintiff to
bring suit on hisown behdf.” 1bid. (internd quotation marks and citation omitted). See also Texasv.

American Bladfax, 121 F. Supp. 2d at 1090 (*What Blastfax appearsto overlook is that the TCPA

damages provision was not designed solely to compensate each private injury caused by unsolicited fax
advertisements, but aso to address and deter the overal public harm caused by such conduct.”). Even
if some applications of the statutory damages provision could conceivably raise due process
concerns—e.g., the multi-million-dollar verdict cited by appdlant, see Appellant’s Br. 87—this case
does not involve any such application. The court’s award of $9,000 in damages for illegd fax
transmissions on nine separate occasions cannot plausibly be viewed as severe or oppressive.

Appdlant relies on cases such as BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996),

and TXO Production Corp. v. Alliance Resources Corp., 509 U.S. 443 (1993), which addressed the

due process limits on punitive damages awarded by juries. Those cases are ingpposite. Asthe
Supreme Court has explained, “[t]he review of ajury’s award for arbitrariness and the review of

legidation surely are sgnificantly different.” TXO Prod. Corp., 509 U.S. a 456. The Court’s principal

concernin BMW was whether the defendant had “ adequate notice of the magnitude of the sanction”
that might be imposed, 517 U.S. at 574—an issue that is not present when the damages award has

been set by datute.
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CONCLUSION

For the foregoing reasons, the judgment of the circuit court should be affirmed.
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